
No. 5969

Hntteb States

Circuit Cmirt af Appeals

FOR THE NINTH CIRCUIT

HENRY DeJOHN, S. L. RUATH, FRANK COLOBUFFALO and

ADAM COLONELLO, Copartners Trading Under the Firm
Name of PREMIER COAL MINING COMPANY,

Appellants,

vs.

ALASKA MATANLSKA COAL COMPANY, a Corporation,

A. H. McDONALD, Receiver, E. R. TARWATER. Receiver,

and BRUNO AGOSTINO,
Appellees.

and

BRUNO AGOSTINO.
Appellant.

vs.

ALASKA MATANUSKA COAL COMPANY, a Corporation,

A. II. McDONALD, Receiver, E. R. TARWATER, Receiver,

HENRY DeJOHN, S. L. RUATH, FRANK COLOBUF-
FALO and JOE RENO, Guardian for ADAM COLONEL-
LO, Copartners Trading Under the Firm Name of PRE-
MIER COAL MINING COMPANY,

Appellees.

On Appeal From the District Court, Third Division,

Territory of Alaska

BRIEF OF BRUNO AGOSTINO, ADDITIONAL DEPENDANT.
Arthur G. Thompson,

Attorney fo Bruno Agostino.

FILED
Filed i llerk.

3 - 193 J
By. Deputy Clerk

CLERK





ACKNOWLEDGMENT OF SERVICE

Receipt of two copies of the within brief is

hereby admitted this day of March, 1930

Atty. for Appellee, Alaska
Matanuska Coal Company,

Receipt of two copies of the within brief is

hereby admitted this day of March, 1930,

Atty. for Receiver, E. R.

Tarwater.

Receipt of two copies of the within brief is

hereby admitted this day of March, 1930,

Atty. for Appellant, Henry
De John et al.





INDEX
Subjects

Abandonment 57-59

Assignment 4, 19, 20, 27, 59, 65, 76, 77

Citation 32

Complaint 4-5, 28

Contract—Between Plaintiff and Appellant:

Altered 25, 26, 30, 47, 50, 51

Construction 23, 26, 27, 44,46

Performance , 6, 7, 23, 26-54

Between Appellant and Henry De John.. 8, 55-59

Costs 55,59

Judicial Notice 34-35

Jurisdiction 5, 23, 24, 66-69-73-78

Lease 3, 4, 18, 22, 24, 25, 27, 28, 65

Leasing Law 28, 72

Motion to Dismiss 17, 22

Motion to Correct Record 31-34

New Trial + 18, 55

Personal Property ....r 55-59

Pleadings 3-10, 23, 33, 38, 42, 60,66

Possession 4, 6, 27, 54, 55, 56, 57, 66, 76

Receivership .....4, 5, 9, 45, 46
r
59

Review 16-18

Rules of Court 35

Of Equity , 62, 63, 70,71

Service—Acknowledgment of Follows Cover

Specifications of Error 10-16

Statement of Case ,

2-10

Tender 42, 43

Theory of the Case , 21, 23

Time 43, 76





CASES CITED

Barber vs. Morgan, 94 Atl. 984 Am. Ann. Cas. 1916 E.
102.

Bayne vs. United States, 195 Fed. 236.

Blackburn vs. Morrison, 118 P. 402.

Blackburn vs. Morrison (Supra.)

Bonetti vs. Treat, 14 L. ft. A. 151 and Note, 27, P. 612.

.Ba?t& of Colfax vs. Richardson, 54, P. 368 and 9.

Camp vs- Boyd, 229 Z7. & 530; 33 S. Ct. 785.

Carter vs. Hannon, 12 Barber 262.

Cherry vs. Western Washington Exposition Co», 40, P.

136.

Cheney vs. Bilby, 74 Fed. 52.

Citizens' National Bank vs. Davison, 229 U. S. 212.

City of Portland vs. Yick, 75, P. 706.

Clarno vs. Grayson 46, P. 432-

Clipper Mining and Milling Co. vs. Eli Mining and

Land Co 194 V. S. 220 ; 24 S. Ct. 632.

Clark on Receivers, Sec. 47.

Clough vs. Wing, 17 P. 453.

Conwell vs. Lawerence 26, P. 461 and 462.

Corbus vs. Alaska Tredivell Co., 99 Fed. 334.

Cosmos xploration Co. vs. Grey Eagle Oil Co., 112

Fed. 4; affirmed; 190 Z7. S. 301.

Om'ZJe v*. Heyman, 111 J7. £. 176; 4 S. Ct. 355.

Daigle vs. Maddox 2, Alaska 378.

Z)e«Z us. United States, 11 Fed. 2nd 3.

Decker Bros. vs. Berners Bay M. & M. Co., 2 Alaska

507.

Emerson Brantingham Imp. Co. vs. Johnson 1 Fed.

2nd 212.

Fx PaWe Cooper, 143 tf. £. 472.

Ex Parte Taylor, 149 U. S. 164; 13 £. Ct. 790.

Finebrock vs* Kinova Mine Car Co., 22 Fed. 2nd 627.

First Federal Trust Co. vs. First National Bank, 297

Fed. 353.

First National Bank of Larimie vs. Cook, 76, P. 674.

Freeman on Executions, Sec. 419, 420.

Freedman's Savings Bank vs. Earle, 110 U. S. 710, 4

S. Ct. 226.



Fulghan vs. Williams, I L. R. A., N. S. 1055.

Goddis vs. Reeves Coal & Dock Co., 20 Fed. 2nd 48.

Guilaume vs. K. S. D. Fruit and Land Co., 86, P. 883.

Clock vs. Howard, 69 Am. St. 17.

Griffin vs. American G. M. Co. (9-Cir.) 123 Fed. 283.

Gunear vs. Colo. Oil Co., 152 V. S. 88, 14 S. Ct. 180.

Jlanna vs. State, 30 L. R. A. 201.

Harrison vs. Clark, 182 Fed. 765 and 7.

Havemeyer vs. Superior Court, 18 Am. St. 192.

Hockleys Exrs. vs. Swigert, 41 Am. />ec. 256.

Issacs vs. Dc Hon, 11 Fed. 2nd 943.

International Trust Co. vs. Decker Bros., 152 Fed. 78.

Johnson vs. Kansas City Natural Gas Co., 60 So. 333.

Jolmson vs. Corson G. M. Co., 157 PecZ. 145.

Kingsley vs. Kressley, 111, P. 835, 118, P. 678.

Knickerbocker vs. Kindly Coal & M. Co., 64 Am. St. 54.

Knauf & Fish Co. vs. Elkhart Lake Sand and Gravel

Co., 48 L. R. A., N. S. 745 and Note.

Lakeshore and M. S. Ry. Co. vs. Richards, 30 L. R. A.

33 and Note.

Larson vs. Warren, 42 L. R. A., N. S. 194.

Lockhart vs. Amon, 116, P. 463.

Lowell vs St* Louis Mutual Land Ins. Co., Ill I v
264, 4 S. Ct. 390.

Low ct al vs. Kaialla Co., 40 L. D. 534, 540.

Martam vs. Victor)/ Mining Co., (Ore.) 60, P. 997.

Meats vs. Be Sotto Placer M. Co, (Supra.).

MUlbank vs Cronloken, 135 N. W. 711.

Nowell t'.s. International Trust Co., 169 Fed. 497.

Page vs. Bradford-Kennedy Co., 115, P. 694. Am. Anw.

Cos. 1912, C. and A'o/c, 402.

Phillipps vs. Phillipps, 65 So. 49, Aw. A?hl Cos. 1916.,

/). 994.

Piper vs. Cashell, (9 Cir.) 122 Ped. 614.

Poweroy's Equity Jurisprudence II., Sec. 727.

Re Assignment Hamilton, 38 P. 1088.

Roberts vs. Washington National Bank, 37, P. 26.

Rwd* us. Levy, 24 /,. /,'. A., V. S. 91 an I

v
<>tc.

Schoenwald vs. McDonald, 5 Alaska 445.

Staples vs. May, 25, P. 346.



State ex rel Parsons M. Co. vs. McClure, 47 L> R. A.,

N. S. 744 asd Xote.

StaU vs. Superior Court of Pierce County, 52, P. 522-

State of Wisconsin vs. Carl T. Mutter, 43 L. R. A.
339 (2).

Successors to de Prez Hcrmanos vs. Costa, 281 Fed.

439.

Sylvester's i.dmrs. vs. Wilson Admrs., 2 Alaska 341.

Talbott vs. Heinze 63, P. 624.

Union Bank vs. Kansas City Bank, 136 V. S. 223.

Tinkle vs. Wills, 281 Fed. 29.

United States bs Northwest Trading Co., 1 Alaska 5

rt/^ 8.

United States vs. National City Bank, 281 Fed. 754.

Werner vs. Tuck, 24 Am. St. Rep. 443.

We«7 vs. Neury, 22 Fed 2?*a 893.

W?7Ziam5 vs. tfntfed States, 138 U. S. 514.

WiswaZZ t>s. Sampson, 14 Howard 52, 14 L. I£<2. 322.

Wolke vs. Fleming, 52 Am. J?ep. 495.

Woolenberg vs. Minard (Ore.) 62 P. 532.

Wt/wiaw- vs. Hurlburt, 40 Am. Z)ec. 461 ancZ Note, 464.





No. 5959

Hnttefr States

Circuit Court uf Appeals

FOR THE NINTH CIRCUIT

HENRY PcJOHN, S. L, RUATH, FRANK COLOBUFFALO and

ADAM (OLONELLO, Copartners Trading Under the Firm
Name of PREMIER COAL MINING COMPANY,

Appellants,

vs.

ALASKA MATANLSKA COAL COMPANY, a Corporation

A. H. McDONALD, Receiver. E. R. TARWATER, Receiver,

and BRUNO AGOSTINO,
Appellees,

and

BRUNO AGOSTINO,
Appellant,

vs.

ALASKA MATANUSKA COAL COMPANY, a Corporation,

A. H. McDONALD, Receiver, E. R. TARWATER, Receiver.

HENRY DeJOHN, S. L. RUATH, FRANK COLOBUF
FALO and JOE RENO, Guardian for ADAM COLON BL-

LO, Copartners Trading Under the Firm Name of PRE
MIER COAL MINING COMPANY,

Appellees.



NOTE: The figures in brackets refer to the pages of the
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STATEMENT OF THE CASE

This case comes to this court on appeal (382) of

additional defendant, Bruno Agostino from the

judgment (331) made and entered in cause num-

bered S244 in the district court for the Third Di-

vision, Territory of Alaska, on the fourth day of

May, 1929, (382, 439, 330) in favor of plaintiff.

The Alaska Matanuska Coal Co., in favor of E.

R. Tarwater, receiver of said court, and in favor

of Henry DeJohn, S. L. Ruath, Frank Colobuffalo

and Adam Colonello, co-partners trading under the

firm name of Premier Coal Mining Co., wherein

the possession and right of possession to the S. E.

1/4 Sec. 28, SW!4 Sec. 27, T. 19 N., R. 2 E. S. M.,

officially designated by the Secretary of the In-

terior as leasing unit No. 1 of the coal lands re-

served to the United States in the Matanuska coal

fields, Alaska, and as serial 05236 in the United

States land office at Anchorage, Alaska, was de-

creed to plaintiff, and the affirmative answer and

cross-complaint of appellant with respect to plain-

tiff's complaint was dismissed; wherein the pos-

session and right of possession of certain personal

property, tools and equipment upon said unit was



awarded to additional defendants, Henry De John

et al; and wherein the right of the receiver to re-

tain certain funds derived from the sale of coal

taken from said unit by said receiver, which funds

were claimed by appellant, was sustained.

While separate cross-pleadings between the par-

ties have not been filed in each contest herein, the

pleadings filed, to the extent of the allegations

therein, have been so treated. The issues present-

ed for determination are raised by the several

pleadings, between the plaintiff and appellant, the

plaintiff and additional defendant Henry De John

et al, appellant and said Henry De John et al, be-

twee nthe plaintiff and the received E. R. Tar-

water in possession of the property, and between

the receiver and the two additional defendants

above mentioned.

The plaintiff in its amended complaint (3) al-

leges that it is a duly qualified Alaska corporation

and that it has paid its annual license tax to the

territory of Alaska. That it has the right to the

possession of unit No. 1 above described and the

personal property above mentioned by reason of a

lease issued to plaintiff by the Secretary of the

Interior on February 19, 1927, under the act of
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congress of October 20, 1914 (38 Stat. 741), em-

bracing this unit together with other lands not in

dispute here. That the possession of the unit is

withheld by E. R. Tarwater, a receiver appointed

by said court in an action numbered A482 and that

possession has been demanded by plaintiff and re-

fused, that appellant claims some interest in said

unit adverse to plaintiff, but that on the 13th day

of June, 1925, appellant, for a valuable considera-

tion, assigned to plaintiff a "coal mining lease is-

sued by the government of the United States to

said Bruno Agostino under date of May 5, 1922,

covering unit 1 of the Matanuska coal field, the

subject matter of this litigation," and that there-

after and on February 19, 1927, the Secretary of

the Interior issued to plaintiff a lease of this same

unit. The assignment of appellant to plaintiff

(57) is attached to the amended complaint. The

amended complaint further alleges that additional

defendants Henry De John et al also claim some

interest in said unit adverse to plaintiff, but that

the claim of said Henry De John et al has been

adjudicated adversely to them by the Secretary of

the Interior, and that they should not be heard

herein. In paragraph thirteen of said complaint

plaintiff alleges that at the time of the appoint-



merit of such receiver by the court in an action

entitled Pacifico Bizarri versus Henry De John et

al in said court, No. A482, the court was without

jurisdiction of appellant, the lessee of said unit, of

plaintiff, and of said unit, of which the receiver

was authorized to take possession, and such action

was beyond the scope and power of the court. In

paragraph fourteen plaintiff alleges that such re-

ivership has taken out and sold large quantities

of coal from said unit asd depleted said unit, and

plaintiff is entitled to 40% of the price received

for such coal. Plaintiff alleges it has no plain,

speedy or adequate remedy at law. Plaintiff prays

for "restitution^ of said "lands and premises," that

the additional defendants herein and all others

be enjoined from interfering with plaintiff, and

the plaintiff recover 40% of the "coal mined and

sold during the receivership."

We take the complaint to set out a suit in equity

in the nature of a suit to quiet title as against

appellant and Henry De John et al and for pos-

sessian as against the receiver. On the trial, in

order to obviate a jurisdictional objection by coun-

sel for the receiver, plaintiff was permitted to

strike paragraphs 13 and 14 from the complaint.
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The answer of appellant to the amended com-

plaint (31) denies the right to the possession of

the property claimed by plaintiff, denies the lease

of February 19, 1927, and by way of affirmative

defense sets up a contract entered into June 13,

1925, between plaintiff and appellant in writing

(36-41) under which the assignment alleged by

plaintiff was given, and providing for the sale of

the property above described to plaintiff for the

sum of $25,000 to be paid from coal mined and

shipped at the rate of ten cents per ton. The an-

swer alleges that the consideration paid by plain-

tiff to appellant at the time of entering into the

contract and the giving of the assignment was the

sum of $100.00 and that said contract provided

that certain advance cash payments were to be

made on or before September 3, 1925, by plaintiff

to appellant, or for his account; that a further

sum of $10,000 was to be paid by plaintiff to dis-

charge certain judgments for the recovery of

which a receiver had been put in possession of said

property and was authorized to operate the same

under the direction of the court; that appellant

was to deliver possession of said property to plain-

tiff on or before the second day of September,

1925. That on June 25, 1925, the time for the per-



formance of all of the above conditions of said con-

tract was extended to January 1, 1926; that time

was the essence of the contract and that in the

event plaintiff failed to perform any of the condi-

tions required of it plaintiff would reassign and

redeliver said lease and all of said property to ap-

pellant. Appellant further alleges that five days

after entering into said contract appellant gave

to plaintiff a power of attorney executed in favor

of Bartley Howard, the vice president and general

manager of plaintiff corporation, authorizing said

Bartley Howard, for the use and benefit of plain-

tiff, to prosecute suits and take all needful steps

required to get possession of said property for ap-

pellant, and generally to represent appellant in all

matters connected with said contract, and that

plaintiff acted thereupon. Appellant alleges that

he fully performed his part of the contract, and

that plaintiff failed to make any of said payments

(with one exception) ; failed to pay said $10,000 in

discharge of said judgments, failed to take steps

to get possession of said property and in all other

respects failed to comply with said contract: that

on March 17, 1927, appellant gave plaintiff notice

of the forfeiture of the said contract and demand-

ed the return of said lease and assignment and
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that plaintiff failed and refused to return said

lease or reassign said property to appellant and

that plaintiff is still asserting a right to said as-

signment and said property under said contract

Appellant admits Paragraphs 13 and 14 of plain-

tiffs amended complaint with respect to the un-

authorized appointment of the receiver and the

mining and sale of coal. Appellant prays that by

the decree of the court said contract be forfeited

and terminated and that appellant be declared

entitled to all the rights so assigned to plaintiff;

that plaintiff return said lease and if it cannot be

returned that plaintiff be required to reassign said

lease to appellant, that the net proceeds of the

receivership be awarded to appellant, for the costs

and a $5,000 attorney fee.

The other additional defendants Henry De John

et al answered the complaint of plaintiff (15) al-

leged certain matters in contravention of the

rights claimed by appellant in said property, and

appellant answered this pleading (59) alleging af-

firmatively a contract entered into October 30,

1923, between appellant and Henry De John where-

by the possession of unit No. 1 was delivered by

appellant to said Henry De John for the purpose
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of mining and selling coal therefrom on a royalty

basis of one-fifth to appellant; that said contract

had been broken by said Henry De John in a num-

ber if respects, i. e. by securing the appoinfvnnrit

of a receiver and delivering over the possession of

said property to said receiver without the consent

of appellant, by failing to comply with the require-

ment of the lease of appellant in respect to the

payment of labor, by failure to pay rentals due to

the United States under said lease, by failure to

make accountings to plaintiff, and in other re-

spects. That appellant had declared a forfeiture of

said contract on this account and had demanded

possession all as provided in said contract, which

Henry De John had refused.

Concerning said receivership appellant alleges in

said answer (69-71) that said receiver was appoint-

ed without the knowledge or consent of appellant

and in violation of the contract which authorized

Henry De John to occupy said property, and with-

out the consent of the Secretary of the Interior;

that at the time of the appointment of said re-

ceiver the court was without jurisdiction of appel-

lant and of the subject matter of such seceivership,

to-wit, Unit No. 1 and the personal property there-

upon, that said receivership has accumulated a fund
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of betceen $20,000 and $30,000 which is a trust

fund for the use and benefit of appellant; that said

receivership has been in violation of the conditions

of said contract reserved for the benefit of appel-

lant, destructive of the letter and spirit of said con-

tract, the rights of appellant in said lease and of

the rights of the United States. Appellant prays

for an accounting with Henry De John, reimburse-

ment for money paid to protect his lease, for for-

feiture and termination of the contract with Henry

De John, the dissolution of said receivership and

the return of said property to appellant; that said

fund accumulated by said receivership be declared

a trust fund for the benefit of appellant and that

it be paid to appellant upon the dissolution of said

receivership; for costs and a reasonable attorney

fee.

Upon these issues the case was tried by the

court without a jury as a suit in equity, being so

understood by the court and counsel for all par-

ties (p. 257).

SPECIFICATIONS OF ERROR.

For the purpose of a more orderly presentation

we have grouped the errors here specified and

relied upon as they relate to the plaintiff, to Henry
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De John et al, to the deceiver, and relating gen-

erally to all parties, and renumbered them.

Relating to Plaintiff.

Error No. 1. (Assignment No. 4.) Motion to

Dismiss Suit of Plaintiff. Motion deiied; excep-

tion taken and allowed (160). This error presents

a question of law as to whether, in this suit, plain-

tiff can recover on the case presented by its plead-

ings and evidence. Our contention is that plain-

tiff, by repudiating the contract with appellant of

June 13, 1925, rested its case on the lease issued

to plaintiff corporation February 19, 1927, by the

Secretary of the Interior, and that in view of the

issue on the contract raised by the pleadings of

appellant (the execution of the contract being ad-

mitted) plaintiff had failed to prove its case.

Error No. 2. (Assignment No. 28.) Jurisdic-

tion. This error raises the question of jurisdiction.

As evidence of payment of a license tax required

by the territory of Alaska plaintiff offered a tele-

gram signed "Karl Thiel, Secretary of Alaska,"

which said that plaintiff corporation was in good

standing and its corporation taxes paid. Upon ob-

jection by the receiver the court (we think proper-

ly) denied the offer. By striking out paragraphs
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13 ond 14 of the amended complaint by which

plaintiff asserted rights against the receiver the

court waived the objection. We believe the objec-

tion could not be waived and further that the tele-

gram was insufficient in substance to comply with

the laws of the territory.

Error No. 3. (Asisgnment No, 17.) Lease Is-

sued at Request of Appellant. The court erred in

finding that the lease to unit No. 1, issued to

plaintiff February 19, 1927, was so issued at the

"joint request" of plaintiff and appellant, for the

reason that such finding is contrary to the evi-

dence, which limits the action of appellant in this

matter to securing the approval of the Secretary

to the assignment of unit No. 1 to plaintiff.

Error No. 4. (Assignment 19.) Allegations of

Complaint True. As the reasons for the error here

specified appear in the other specifications they

are not repeated here.

Error No. 5. (Assignment No. 18 and No. 20.)

Performance by Plaintiff and Failure by Appel-

lant. We believe the court erred in finding that

plaintiff had performed the conditions of the con-

tract required of it, viz. : That plaintiff discharged

the judgment in cause A470, paid $1,000 to Arthur
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Frame, and $1,000 to appellant, was not required

by the controct to pay $10,000 in labor claims, and

that appellant had failed to perform by not deliv-

ering to plaintiff possession of the property, for

the reason that such findings are contrary to the

evidence and without any evidence to support

them; also in finding that said contract has not

been changed or modified, by the power of attor-

ney of June 18, 1925, and the extension contract

of June 25, 1925.

Error No. 6. (Assignment 29.) One-fifth In-

terest in Personal Property. The court erred in

awarding appellants 1-5 interest in the personal

property (tools, machinery, etc.) upon said prop-

erty to Henry De John et al for the reason that

the court by recognizing the contract between ap-

pellant and Henry De John as valid recognized the

right of appellant to a 1-5 interest in this personal

property.

Error No. 7. (Assignment 23.) Possession of

Unit No. 1. Phe court erred in not ordering the

delivery of the possession of unit No. 1 to appel-

lant for the reasons which appear in the other spe-

cifications.

Error No. 7. (Assignment 30.) Contract

—
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Evidence of Performance. The court erred in con-

sidering plaintiff's evidence of performance of the

contract between plaintiff and appellant for the

reason that plaintiff denied and repudiated said

contract.

Error No. 9. (Assignment 31.) New Trial. The

court erred in not granting the appellant's motion

for a new trial on the errors assigned.

Error No. 10. (Assignment 32.) The court

erred in not allowing costs to appellant, including

a $5,000 attorney fee, according to the proof of

appellant.

Relating to Henry De John et al.

Error No. 1. (Assignment Nos. 15, 21 and 22.)

Personal Property. The court erred in awarding

appellants one-fifth interest in the personal prop-

erty on unit No. 1 to Henry De John et al for the

reason that the contract between appellant and

Henry De John plainly provided that appellant had

a 1-5 interest in all this property, and for the fur-

ther reason that Henry De John and his associates,

and each of them, did not claim this 1-5 interest.

Error No. 2. (Assignment No. 23.) Posses-

sion of Property. The court erred in not decree-
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ing that appellant, on the terminating of the re-

ceivership, is entitled to the possession of the

property here involved. The court held that Hen-

ry De John et al had forfeited and abandoned their

contract with appellant, the legal consequence of

which is that appellant is entitled to the posses-

sion of said property.

Error No. 3. (Assignment No. 32.) Costs. The

court erred in not decreeing costs, including a

$5,000 attorney fee to appellant, according to the

proof (199).

Relating to the Receiver.

Error No. 1. (Assignments 25, 26 and 27.)

Receivership— void—unauthorized—profits. The

court erred in not finiding appellant entitled to the

profits of the receivership because it was void

—

no jurisdiction having been had of appellant or of

the property, being unauthorized in the case of coal

leases, and the rights of the judgment creditors

in cause A482 not being superior to the rights of

appellant. Also, appellant is entitled to a one-fifth

interest in the profits of such receivership under

the cortract with Hemy De John, from whom the

actual possession of the property was taken by the

receiver.
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Relating to All Parties Generally

Error No. 1. (Assignments 19, 20, 23, 25, As-

signment of Henry De John No. 4.) The court erred

in making the findings referred to in the above

assignments of error, so far as the same are based

upon a loss of the right of possession to the prop-

erty by appellant by reason of the assignment

given to plaintiff, for the reason that the contract

does not so provide, the assignment was cordition-

al, and such a consequence was prevented by the

receivership.

ARGUMENTS AND AUTHORITIES

Right of Review. Before proceeding to the con-

sideration of the assignments of error directed to

the merits, we wish to consider the right of re-

view by this court.

This case was commenced, tried and considered

as a suit in equity. We understand the rule to be

that on appeal a suit in equity is tried de novo on

the record, and disposed of without remanding, if

possible.

Emerson Brantingham Imp. Co. vs. Johnson 1 Fed.

2nd 212.

Vnkle vs. Wills, 281 Fed. 29.

Harrison vs. Clark, 182 Fed. 765 and 7.
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^Yoolcnberg vs. Minard {Ore.) 62 P. 532.

That equity cases are not included in the provi-

sions of R. S. U. S. Sections 649, 700 and 566.

United Slates vs. National City Bank, 281 Fed. 754.

^Ycil vs. Neary, 22 Fed. 2nd 893.

Alexanda vs. Macken, 147 V. S. 72, 13 S. Ct. 211.

Troll vs. Spenser [Mo.) Am. Ann. Cos. 1913A, 276-280.

That conflicting evidence is reviewable on appeal

in equity.

Gunear vs. Colo. Oil Co., 152 V. S. 88, 14 S. Ct. 180.

Blackburn vs. Morrison, 118 P. 402.

That error is properly presented by bill of excep-

tion.

C. L. A., Section 1204.

Blackburn vs. Morrison (Supra.)

That plain error will be reviewed though not as-

signed.

Successors to de Prez Hermanos vs. Costa, 281 Fed.

439.

In view of these propositions of law it becomes

immaterial whether the court ruled on appellants

motion to dismiss made at the close of the trial,

whether the question of the sufficiency of the evi-

dence to support a judgment for plaintiff was

properly presented to the court, or whether it was
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presented at all.

The errors here assigned we presented to the

court upon the motion of appellant for a new trial

(317-323) and the exceptions filed therewith, said

motion was denied, and exception taken and al-

lowed (109-111).

ASSIGNMENTS OF ERROR

We believe it is pertinent here to first present

appellant's position in this court and in the trial

court on the case presented by plaintiff. It is our

position that plaintiffs case rests entirely upon

the lease issued to plaintiff by the Secretary of the

Interior, February 19, 1927 (124), (the lease was

issued on the date mentioned, but being simply a

transfer of the previous lease to appellant was

back dated to conform with the date of the first

lease). Plaintiff so alleges in its pleadings and

plaintiff's counsel so states in outlining his case

at the beginning of the trial and the evidence of

plaintiff is not inconsistent with this position.

Plaintiff denies it ever entered into a contract with

appellant to buy unit No. 1 or assumed any obli-

gations by reason of the assignment of unit No. 1

to plaintiff dated June 13, 1925. Plaintiff claims

no benefit under the contract of June 13, 1925, or
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under this contract as subsequently modified by

the power of attorney or the extension of time.

Plaintiff asserts that any payments it made to ap-

pellant were not made pursuant to any duty im-

posed by the agreement of June 13, 1925. We
assume that plaintiff knows the purpose of such

payments (one of which we have admitted) and

when it says that they were not made pursuant to

this agreement we are not disposed to dispute with

plaintiff— although we cannot agree with plain-

tiff that it did not enter into a contract binding

on both plaintiff and appellant on June 13, 1925.

We think the evidence bears out the contention of

plaintiff in respect to the purpose of the payments

and shows such payments as plaintiff claims to

have made were not made because of the contract

—which we will call an agreement on account of

the broader meaning of the word. They were

made to protect the assignment of unit No. 1 to

plaintiff, which plaintiff had secured from appel-

lant.

The undisputed evidence shows (269-275) the

payment of the judgment in case A470 made to

Arthur Frame, in which Frame had secured an

order of the court to sell the Agostino lease to pay
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the judgment, was made to protect plaintiffs as-

signment. This is the payment which we have

admitted. The second payment provided in the

agreement to he made by plaintiff to Frame and

claimed by plaintiff to have been made (which we

deny), if made at all, was made because of a con-

tract between plaintiff and Frame by which plain-

tiff bound itself directly to Frame to pay this

money. The testimony of appellant (171, 172, 181,

183, 184, 198) clearly shows this. This testimony

must be given absolute verity. It is undisputed,

although Mr. Howard, who is charged with the

transaction and was present at the trial, testified,

but did not deny the testimony of appellant as to

these payments. The one payment which plaintiff

would and could have made in order to comply

with the requirement of the contract, if plaintiff

had considered it to be a contract, i. e., the $1,000

payment to appellant, plaintiff entirely failed to

make (172, 179, 259-266, 269-275). The only testi-

mony in the record indicating that plaintiff ac-

knowledged the agreement of June 13, 1925, as a

contract binding on plaintiff is a wire from Bart-

ley Howard to the First National Bank (262), in

which Mr. Howard says $1,000 is to be paid under

the contract of June 13, 1925, as extended. After
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Mr. Howard arrived in Anchorage he evidently-

changed his mind about making this payment, for

in his conversation with appellant in the Parsons

Hotel (271 and 272) he disavowed and repudiated

the contract and told appellant he would never

get the $1,000. This testimony is corroborated by

Mr. Parsons (273-275) in which Mr. Parsons says

that Mr. Howard and Mr. Jesson (the vice presi-

dent and general manager and the president of

plaintiff company) at this time and referring to

this $1,000 payment said to appellant, "Bruno, that

was a present to you."

Our understanding of the law is that the judg-

ment must be based on the allegations of the bill.

Finebrock vs. Kinova Mine Car Co., 22 Fed. 2nd 627.

Plaintiff is confined to the theory upon which

it elected to try its case and cannot change the

same on appeal.

Phillipps vs. PJiillipps, 65 So. 49, Am. Ann. Cas. 1916.

D. 994.

Barber vs. Morgan, 94 Atl. 984 Am. Ann. Cas. 1916 E.
102.

Meals vs. De Sotto Placer M. Co., (Wash.) 74, P. 470.

Stat-' vs. Superior Court of Pierce County, 52, P. 522.

The consequences which follow the position tak-

en by plaintiff are threefold. If plaintiff did not

enter into the contract with appellant, plaintiff
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must prevail (providing the consideration of $100

will support the assignment in equity). If plain-

tiff did not secure its lease through this contract,

plaintiff must prevail; and if plaintiff did so se-

cure its lease then plaintiff must fail. The trial

court held against plaintiff on all three of these

propositions.

The errors assigned and here considered will be

grouped according as they concern first the plain-

tiff, second Henry De John et al, third the receiver,

and fourth generally.

First—Corceming the Plaintiff.

Error No. 1. (Assignments 4 and 13.) Motion

to Dismiss. This error substantially presents the

question of the right of plaintiff to recover on the

case presented to the court by plaintiff. The

motion to dismiss was denied and exception taken

and allowed (160). Pursuant to its pleadings,

plaintiff proved its lease of February 19, 1927,

asked for judgment, and rested its case. No ques-

tion of the contract for the purchase of unit No. 1

from appellant was involved—plaintiff claimed not

to have entered into any such contract. If under

the conditions of plaintiff's proof and pleadings,

this cause of action when undisputed, was not
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sufficient to entitle plaintiff to judgment, plain

tiff was out of court. It is true that the pleading

of appellant presented a cause of action based on

the contract between plaintiff and appellant for

the purchase of unit No. 1, dated June 13, 1925, as

subsequently modified, but plaintiff, while admit-

ting the execution of the instrument, denied that

it was in any way bound by a contract ; consequent-

ly plaitiff was not in a position to claim any ben-

efits accruing to it under the contract, or to claim

to have performed any of its provisions (the court

construed this instrument as a contract) (310).

Plaintiff, having entered a general denial of ap-

pellant's cause of action, which was founded on the

contract, could not, at a later time in the trial, ad-

mit the contract and tender issue on its condi-

tions of performance. In such case the issues tried

are entirely outside of the pleadings, and plain-

tiff has changed the entire theory of its case. This

plaintiff cannot do.

PhUlipps vs. Phillipps, (Supra).
M<ai:< vs. De Sotto Placer .'/. Co, (Supra.).

State vs. Superior Court. (Supra.).

Stati < x rd Holgati & Superior Court of Purr, Coun-

ty, 52, P. 522.

Error No. 2. (Assignment 28.) License Tax.

This error raised the question as to the jurisdic-
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tion of the trial court and consequently of this

court. The question was raisel by counsel for the

receiver (155), and to meet the objection plaintiff

was allowed to reopen its case and the trial was

adjourned to enable plaintiff to secure evidence

(158). This objection appears in the record and

we understand the rule to be that objections to

the jurisdiction of the court will be considered on

appeal without assignment. We do not wish to

urge this objection and, if we are permitted to do

so, desire to and do hereby waive this error and

the assignment thereof. If we are entitled to the

possession of the property involved in this suit

we desire a decision on the merits. We wish that

the decree of this court will be such that upon the

authority of such decree appellant may recover

possession of this property. We are not objecting

to the ruling of the trial court upon the objection

raised by counsel for the receiver.

We think the evidence was properly excluded,

and the striking out of paragraphs 13 and 14 did

not cure the objection.

Error No. 3, (Assignment 17.) The court

erred in its finding No. 13 that the Secretary of

the Interior issued the lease of February 19, 1927,



25

at the joint request of plaintiff and appellant. The

contract of June 13, 1925 (48), does not require

that appellant assist plaintiff in securing a new

lease, but only to assist in securing the approval of

the Secretary to the assignment of unit No. 1 to

plaintiff therein provided for. This being accom-

plished, there would appear to be no need for a

new lease as plaintiff wTould thereby succeed to the

Agostino lease designated in the land office as

serial 05236. There appears to be nothing in the

record to indicate that appellant requested the is-

sue of the new lease, which is so strongly relied

upon by plaintiff. The only authority for this

finding of the court would appear to be the power

of attorney given by appellant to Bartley Howard,

as the representative of plaintiff corporation June

18, 1925, and filed in the general land office in the

proceedings there designated as serial 05236 (346).

However, the court held in its finding No. 15

(310) that the contract between plaintiff and ap-

pellant had not been "altered, changed or modi-

fied in any respect" by this power of attorney. So

it would appear that if appellant's request for a

new lease comes through this power of attorney

the court must be in error about the contract not

being altered, at least to this extent. It is our con-
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tention that the power of attorney enlarges the

provisions of the contract, but that in as much as

appellant was in no way concerned with a new

se to plaintiff and could in no wry so authorize

the Secretary of the Interior after his assignment

had been approved, that the power of attorney can-

not be said to authorize a request on behalf of

appellant for a new lease to plaintiff.

Error No. 4. (Assignment 19.) Complaint. The

court erred in its finding No. 16 that all the alle-

gations of plaintiff amended complaint were true.

The error here assigned we have covered in our

argument upon other errors.

Error No. 5. (Assignments 18 and 20.) Con-

tract of June 13, 1925. This error involves the con-

tract of June 13, 1925, for the sale of the property

here involved (lease to Unit No. 1 and one-fifth

interest in personal property situated thereon),

and the conclusions of the court that plaintiff is,

and appellant is not, entitled to the ./possession of

said unit. With respect to this contract the court

found that the agreement of June 13, 1925, was

not in option, as claimed by plaintiff, but was a

contract binding in its terms on both plaintiff and

appellant (finding of fact 15) ; that by the condi-
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tions of the contract appellant agreed to and did

assign (finding of fact 13) a lease to Unit No. 1,

then held by appellant (firdings of fact 14 and 4)

to plaintiff, and that pursuant to said contract and

at the joint request of plaintiff and appellant,

plaintiff secured from the Secretary of the In-

terior a new lease to said unit in its own name.

These findings of the court are further explained

by the order bringing in additional defendants (2),

and are interpreted by the opinion of the court

(275) arcl particularly on page 281, where the

court says, "the Alaska Matanuska Coal Co., a cor-

poration, claims that the receiver should deliver

possession of the Unit No. 1 to it because it is the

holder of a lease from the United States covering

the property, and because it claims to have suc-

ceeded to the rights of Bruno Augostino in the

property." If we have correctly stated the court's

findings the conclusion necessary follows, that,

under the conditiors of the leasing law (of which

the court will take judicial notice) that the new

lease issued to plaintiff on February 19, 1927, was

obtained by plaintiff through its contract with

appellant. This is important, for it is not the po-

sition taken by plaintiff in the trial court. The

position of plaintiff below, as shown by its plead-
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ings, its evidence, and the opening statement of

its counsel, was, that it had made no contract with

appellant and the lease issued to it on February

19, 1927, was independent of any such cortract.

We submit that, under the provisions of the leas-

ing act, and speaking of the right to the tract of

coal land and not the particular instrument evi-

dencing such right, plaintiff either holds by virtue

of the Agostiro lease or by virtue of the lease of

February 19, 1927. It is not conceivable that the

Secretary of the Interior would issue two leases

to the same tract of land to different persons both

operative at the same time. No claim is made in

the pleadings or findings (nor does it appear in

the evidence) that the preliminary proceedings

necessary to the issue of a new and independent

lease, i. e., the cancellation of the Agostino lease

and the notice to be given by publication of the

applicants request for a lease, were ever had.

The court finds in its finding of fact No. 16 that

all of the allegations of plaintiff's complant are

true, but this general finding must yield to the

facts established in its special findings above

stated.

If we are correct in our argument thus far, we
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have arrived at a point where we may safely say

that the relations between plaintiff and appellant,

as to the right to this property, rest upon the cor-

tract of June 13, 1925, as subsequently modified;

that the lease from the Secretary to plaintiff cor-

poration is nothing more than a formal transfer

of appellant's right to Unit No. 1 contracted for by

the contract above mentioned, and therefore such

transfer adds nothing to the rights of plaintiff in

this suit. Under these conditions the trial court

held that plaintiff is, and appellant is not, entitled

to the possession of Unit No. 1, which we have as-

signed as error.

It thus appears that the court below refused to

give plaintiff a judgment on the cause of action

set forth in its pleadings, supported by its proof,

and affirmed by its counsel, and gave plaintiff a

judgment on a cause of action which plaintiff

specifically denied and repudiated. As we have

said before, plaintiff claims not to have entered

into this contract and, if we understand plaintiffs

position correctly, it claims the benefit of the

court's findings that it complied with the terms of

the contract. We confess we are unable to under-

stand how plaintiff can, at one and the same time
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repudiate the contract and claim to have complied

with it.

Before proceeding to consider what the parties

to the contract of June 13, 1925, really did toword

the performance of its provisions it is necessary

to bear in mind that this contract was modified

on June 25, 1925, by a further agreement extend-

ing the time for the performance of all conditions

required of either party to January 1, 1926. This

is alleged in the answer of appellant paragraph 10,

page 40, and admitted in the reply of plaintiff para-

graph 1, page 99. In its findings of fact (310), but

not in its opinion (285) the trial court seems to

have overlooked this fact. It is important because

it makes the time of performance by appellant

contemporaneous with the time of performance

by plaintiff, which was not the case before.

We will now consider assignment of error No.

18 as subdivided, except that subdivision (a) will

be considered last.

(b) There is no evidence whatever that plain-

tiff ever "filed in court a full release, satisfaction

and discharge of the judgment in cause A470." The

evidence on this point is brought into the record

by counsel for plaintiff in an effort to correct the
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record (366, 377). It is the original receipt given

plaintiff by Arthur Frame (376) and attached to

the affidavit of counsel for appellant resisting the

motion of counsel for plaintiff to correct the rec-

ord. This is not the filing contemplated by the

contract. Counsel for appellant says he believes

this paper bears the signature of Arthur Frame,

that it was handed to him during the trial by coun-

sel for plaintiff while witness Agostino was tes-

tifying. These statements are not denied. Plain-

tiff had this receipt but did not file it in cause

A470, thus satisfying the judgment as required

by the contract. Why did plaintiff retain the re-

ceipt? We believe the reason is plain. Plaintiff

retained the receipt and left the judgment un-

satisfied so that, if necessary, it could use the re-

ceipt as an equitable assignment of the judgment

and itself proceed against the property through

the order of sale in the judgment.

(c) Concerning the payment of the $1,000 to

Arthur Frame the testimony of appellant on di-

rect examination (167) is as follows: "Q. What

else have they failed to do?" "A. $1,000 to Ar-

thur Frame they failed to pay." Upon a motion

to correct the record, and over the objection of ap-
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pellant, plaintiff, subsequent to the trial, succeeded

in getting an addition to the record which plain-

tiff claims shows that counsel for appellant ad-

mitted the $1,000 had been paid. A hearing on

plaintiffs motion to correct the record was had

on July 20, 1929 (379), the same day appellant's

citation issued (396) and the court ordered the

correction made (377). It is not claimed that

there was any evidence regularly offered at the

trial that this payment had been made, but it is

claimed that proof of payment was admitted, or

waived, or made unnecessary. The error assigned

is that there is no evidence to support the finding.

Until the correction was made the record con-

tained no evidence of such payment, and we be-

lieve it contains no evidence now. The question

arises as to whether the change in the record was

properly made and whether the record has been

corrected, or not. The matters bearing upon this

are the motion (366), the obection thereto (372)

the affidavit of Mr. Ray, attorney for plaintiff

(370), Mr. Morton, attorney for the receiver (369),

Mr. Wolcott, the court reporter (367), Mr. Thomp-

son, attorney for appellant (373), and the order of

the court making the correction (377). Without

considering the contradictory nature of the affi-
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davits, as well as the contradiction between the

three affidavits supporting the motion, upon which

we do not propose to comment, it seems to us that

the situation existing at the time, both as to coun-

sel, pleadings, and the testimony, make it very im-

probable that any such statement as claimed was

made by counsel for appellant, or that counsel for

plaintiff was led not to introduce proof which he

otherwise would have introduced—this being the

important point. The payment was denied in the

answer of appellant to plaintiff's amended com-

plaint, plaintiff in its reply denied any obligation

to make it and the witness on the stand had just

testified under oath that the payment had not been

made. Upon the mere exhibition to counsel for

appellant, at this point in the examination, of a

paper for inspection, and without any attempt to

put it in evidence, it is claimed counsel for appel-

lant abandoned his allegations and proof and dis-

puted his witness on the stand. The record would

not seem to so indicate, for counsel's next ques-

tion is still directed to this particular breech:

"When was that $1,000 to Frame to be paid?"

The question was objected to not because counsel

waived proof of payment, but because the contract

itself is the best evidence. Counsel for plaintiff
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said nothing about any admission of payment,

which it is evident would have avoided the pres-

ent dispute. The court's ruling in limiting the

point upon which the objection was sustained

would not indicate that the court considered coun-

sel for appellant had admitted payment. A fur-

ther reason why the addition to the record was

improper, as urged in the objection thereto made

at the trial, is that it is not the proper method of

making proof of payment and is not evidence of

a material fact required to be proved; and if gen-

erally resorted to would transfer the assurance of

verity afforded by the testimony of witnesses un-

der oath and subject to cross-examination, to

statements of counsel between themselves, pos-

sibly misunderstood by the court and opposing

counsel and perhaps sometimes sub-rosa, and not

intended for the record at all. The record on ap-

peal would consist of contentions between counsel

as to what they said or did not say at the trial

and not what was said by witnesses testifying un-

der oath and incorporated in the record.

We believe the court should take judicial notice

of the usual procedure in courts of record to re-

quire agreement between attorneys to be made in
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writing, or entered in the minutes of the proceed-

ings of the court, and of the particular rule of the

trial court, No. 22, upon this point, which is as

follows: "No agreement between the parties or

their attorneys, in relation to the proceedings or

evidence in an action or proceeding, will be re-

garded unless the same is made in open court and

noted in its minutes, or reduced to writing and

subscribed by the party or attorney against whom

it is alleged.
,, As the trial court was required to

take judicial notice of the general rules of pro-

cedure of its own forum, we believe the appellate

court will take notice of wThat the trial court judi-

cially took notice of.

MiUbank vs Cronloken, 135 N. W. 711.

City of Portland vs. Yick, 75, P. 706.

Deal vs. United States, 11 Fed. 2nd 3.

The court will take judicial notice of the custom

of courts to require such agreements between

counsel to be in writing or entered in the minutes.

Johnson vs. Kansas City Natural Gas Co., 60 So. 333.

Clough vs. Wing, 17 P. 453.

This proceeding seems to have been designed

as a substitute for the production of evidence in

rebuttal, whereby the comments of counsel upon
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a document not offered in evidence, shown to the

court or reported by the court reporter were ex-

pected to avoid or dispute the testimony of the

witness as to a material fact relied upon as a

breach of contract. In order to avail himself of

the statement claimed to have been made counsel

for plaintiff finds it necessary to identify the

document he relies upon, assert its verity, and

make known its contents by affidavit after the

trial is concluded, and the court is asked to ac-

cept such proof over the objection of appellant.

The record makes it plain that at least one paper

was handed to counsel for appellant by counsel for

plaintiff during the examination of the witness.

If we may judge the purpose of counsel for plain-

tiff in thus interrupting the examination of the

witness, by the result accomplished, it was to pro-

voke some statement from counsel for appellant

which, unexplained, could be used later on as an

admission by appellant of a material part of plain-

tiff's case. Pursuant to the rule counsel should

have had it entered in the minutes—but this would

have afforded an opportunity for explanation.

We believe it is significant, both as to this mat-

ter, as well as to all other matters concerning this
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contract, that, although Bartley Howard, vice

president and general manager of plaintiff cor-

poration and the man who apparently handled all

of these matters, was present at the trial he did

not testify as to these matters presumably within

his knowledge.

(d) The error assigned in this subdivision in-

volved a payment of $1,000 to appellant which the

contract of June 13, 1925 (48), as extended (40,99),

between plaintiff and appellant provided should

be made on Jan. 1, 1926. The evidence relating to

this payment consists in the testimony of appel-

lant (167, 172, 179-184) Mr. Winfield Irvin (257-

266, 269-273) Fred Parsons (273 and 274) and ap-

pellant's exhibits 8, 9 and 10 (363, 365, 269-273).

The originals of exhibits 9 and 10 are transmitted

with the record for the inspection of the court.

In asking the court to consider this assignment

we are not asking a review of conflicting evidence

for the purpose of determining its weight and

sufficiency. It is our contention that there is no

evidence to support the finding of the court in re-

gard to this payment, and that such evidence as

was adduced at the trial is not only not in support

of the finding, but is directly opposed to it. The
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effect of the evidence is controlled largely by prin-

ciples of law. Such conflicts as exist we believe

are not controlling.

Plaintiff alleges in its reply (100, 101) that on

Jan. 1, 1926, it paid the sum of $1,000 to appellant,

and produced evidence by the testimony of Mr.

Irvin, cashier of the bank, designed to show that

at about this time plaintiff paid this sum to appel-

lant (259). Upon the cross-examination of Mr.

Irvin (259-266) it is made plain that plaintiff had

an account in the bank and had the $1,000 trans-

ferred by telegraph from the Bank of Italy in San

Francisco to its account in the bank at Anchorage.

The First National Bank at Anchorage was made

by the contract the agent of appellant to accept

this payment on behalf of appellant (appellant's

answer to complaint exhibit A, page 48, admitted

by plaintiff). The testimony of Mr. Irvin makes it

plain that prior to the time appellant came to the

bank, the bank had, pursant to its authority to ac-

cept this payment for appellant, done certain things

which made it appear that it had accepted this

$1,000 as a payment by plaintiff to appellant (we

refer particularly to the statement of the account

of appellant, exhibit 10, page 365, identified by
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the witness, showing $1,000 had been placed to the

credit of appellant on Jan. 7th) and when appel-

lant appeared at the bank witness testified he so

informed him. If these dealings between the bank

and plaintiff, as testified to by witness, constituted

a payment of $1,000 by plaintiff to appellant, the

money would have passed out of and beyond the

control of plaintiff and become the absolute prop-

erty of appellant at that time, and subject to be-

ing drawn out of the bank or paid out of appel-

lant's account only upon his order or direction. The

conversation which took place when appellant

came into the bank was a conversation between

a depositor, Bruno Augostino, and his depository,

The First National Bank, to which he had en-

trusted the safe keeping of his funds and in which

plaintiff was in now way interested or concerned.

Plaintiff, the debtor, had already paid the $1,000

to appellant, the creditor, through the bank as his

agent for that particular purpose, and the trans-

action was closed. If this were true the money

would belong to appellant; but it seems that it did

not so belong, for plaintiff in a few days ordered

it transferred back into its own account. As the

authority of the bank to represent appellant in

the matter of this payment rested solely on the
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provisions of the contract and was limited by the

terms thereof, in connection with the circumstacnes

surrounding the transaction, it is plain that the

bank was given no authority to disperse or

pay out the funds of appellant except by

his order or direction. The testimony of

Mr. Irvin is, and the bank statement shows,

that on January 26, nineteen days after the

money was represented to have been paid to ap-

pellant, plaintiff drew it out of appellant's account

and had it restored to its own account. There is

no testimony that plaintiff had any authority from

appellant to do this. Appellant testified he gave

no such authority, and the bank as the depository

of appellant's money had no authority to pay it

out without appellant's order, and on the contrary,

it was the duty of the bank as a trustee of this

particular fund to guard it and protect it with at

least reasonable diligence. This being the case,

the authority of the bank to pay this money back

to plaintiff, if it had any such authority, must be

found in the conversation which took place on or

about January 7th between the bank and its de-

positor, this appellant. We submit that, under

no construction which may be given (short of

supplying something which is not there), can what
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was said at that time be construed into a direction

by appellant to pay this money to anyone, much

less to pay it to plaintiff. Simply because appel-

lant refused to sign a receipt, said he would not

accept the money, or that it was not enough, as

claimed by plaintiff, was in no sense a direction

to the bank to return the money to plaintiff. If

appelant did not want the money it might well be

that he would prefer to give it to some charitable

institution, and the right to disburse his own

money in such manner as he might see fit must

be reserved to appellant. If there had been any

understanding between the bank and appellant

that the money was to be paid to plaintiff, appel-

lant, of his own accord, or at least at the sugges-

tion of the bank, wrould have signed a check in

favor of plaintiff, thus giving the bank the usual

authority to pay money out of his account. The

signing of appellant's name to a check for the

payment of this money by a clerk in the bank was

a most unusual proceeding. However, the case of

plaintiff is not based on any authority emanating

from appellant to pay this money back to plain-

tiff, but on the direction of plaintiff itself. Plain-

tiffs own witness, Mr. Irvin, testified that the

money was returned to plaintiff by the direction
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either of Mr. Howard (vice president and general

manager of plaintiff corporation) or Mr. Jesson

(its president), both agents of plaintiff corpora-

tion. Can a payment be predicated by plaintiff on

these conditions (admitted for the purpose of this

argument). Plaintiff retained the control, if not

the actual custody, of this $1,000 and when it suit-

ed the purpose of plaintiff it had the money re-

stored to its own account, without the knowledge,

consent or authority of appellant. Plaintiff is

estopped by its own acts from denying that it re-

tained control of this money and is likewise

estopped from claiming a tender under the guise

of payment. Again plaintiff alleges in its plead-

ings that it never entered into the contract with

appellant and that it owed him nothing and plain-

tiff's action in regard to this money is in entire

accord with this contention. If plaintiff ever in-

tended to pay the money to appellant, it soon

changed its purpose, and its agents told appellant

that the money was a "donation" and he never

would get it. There is no question of tender here;

it is rather a question of payment—payment of

real money and not a matter of book entries on

paper. As a matter of law can a payment be predi-

cated on a transaction where nothing of value
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passes between the parties?

Again for the sake of argument, supposing there

was a tender; it is a w7ell recognized principle of

law that a tender must be kept good.

Werner vs. Tuch, 24 Am. St. Rep. 443.

Guila time vs. K. S. D. Fruit and Land Co., 86, P. 883.

Eude vs. Levy, 24 L. R. A., N. S. 91 and Note.

Having once got the money into appellant's ac-

count does it evince any purpose to keep the ten-

der good for plaintiff to draw it out again with-

out appellant's knowledge and consent? Plain-

tiff threatened in its pleadings to tender the money

into court, but it was not done. We believe that

behind each of the conditions of the contract,

breaches of which we have assigned, will be found

the same lack of good faith on the part of plain-

tiff which is shown in this transaction.

(e) In the court's finding No. 15 (309) the

court held that plaintiff had performed all of the

conditions of the contract of June 13, 1925, by it

to be kept and performed—time being the essence

of the contract. That plaintiff had, on or before

Jan. 1, 1926, paid the judgment in cause A470, and

satisfied the same of record, paid Arthur Frame

$1,000, paid appellant $1,000, and done all other
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things required of it by said contract. The court

also found that the instrument dated June 13,

1925, was a contract binding on both parties. If

such were the case, performance by the delivery

of the property might also seem to be incumbent

on appellant. However, a contract is construed

in the light of the circumstances which surround

and which actuate it—not for the purpose of

changing or altering its terms, but for the pur-

pose of making it intelligible. The reasons why

appellant has not and could not deliver possession

are not far to seek.

On the question of the construction with refer-

ence to surrounding circumstances we cite:

Mai/flower G. M. Co. vs. Railroad Co., 137 Fed. 855.

Bank of Coljax vs. Richardson, 54, P. 368 and 9.

Clarno vs. Grayson, 46, P. 435 and 436 (8 and 9).

Kingsley vs. Krcssley, 111, P. 835, 118, P. 678-

It would seem plain that the performance of

those things wThich had for their purpose the re-

covery of the possession of the property by ap-

pellant should precede the delivery of possession

to plaintiff. The $1,000 which plaintiff was to

pay to Frame was for legal services to be per-

formed for the recovery of possession from Henry

De John et all in suit A502 (171 and 172, 42). The
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payment to Arthur Frame of the judgment against

appelant in suit A470 (38 and 99) was necessary

before appellant could deliver possession to plain-

tiff free and clear of all claims, liens, etc. The

satisfaction of this judgment was likewise also

necessary. The only thing which did not have to

do with the recovery of the possession of the prop-

erty by appellant, for the purpose of the contract,

was the payment of $1,000 to appellant. This pay-

ment is provided for along with the other pay-

ments and it is reasonable to suppose that the par-

ties had in contemplation a payment of money at

this time as an evidence of good faith under the

contract, and especially where the payment of the

purchase price was conditioned on the mining and

sale of coal.

The court has also found (finding No. 15) that

plaintiff had knowledge of the receivership at the

time of entering into the contract. The undisputed

evidence shows that plaintiff had, at least, as much

knowledge concerning the conditions existing at

this time as appellant, and probably more—as it

had two attorneys working in its behalf (181, 183

and 184), one of whom had secured a judgment

affecting this very progerty and against appellant
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the same day the receiver was appointed (38, 99,

376). The surrounding circumstances, as shown

by the record, were that certain parties had se-

cured a judgment by confession against Henry De

John et all in cause A482 for more than $10,000

(336) two days before the contract was signed,

and by the agreement of both plaintiff and de-

fendants in that suit had secured the appointment

of a receiver to operate the property for the pur-

pose of paying the judgment (336). The receiver

immediately took possession pursuant to his ap-

pointment. These circumstances are very illum-

inating when it comes to understanding the pro-

visions of the contract and the subsequent action of

the parties. Much light is thrown on the provi-

sions for paying the past debts and obligations in-

curred in working the mine, not by appellant, but

by Henry De John et al, which could not be a lien

on the property and in which appellant had no in-

terest whatever. It is perfectly clear that this

provision was made with a view that plaintiff

would have to do something toward the payment

of these debts in order to secure the discharge of

the receiver and get possession; that it would have

to get possession before it could mine any coal;

and that after it got possession it was quite im-
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material, both to plaintiff and appellant, whether

the debts owing by De John et al were paid or

not. The whole purpose of these provisions was

confined to securing possession. This contention

is borne out by the testimony of appellant on cross-

examination—not altering the terms of the con-

tract, but supporting them. (183-186.) It is per-

fectly clear that the provision for paying these

debts out of coal to be mined by plaintiff at the

rate of 25 cents per ton is meaningless; for when

plaintiff got possession there remained no reason

for, or benefit accruing, to either plaintiff or ap-

pellant by the payment of these debts, and such

ment could not be expected to be made.

The argument thus far has been confined to

plaintiff's own contentions and the courts find-

ings in plaintiffs favor. It has not taken into con-

sideration the power of attorney of June 18, 1925,

and its effect on the contract (346). If the power

of attorney was given to and accepted by plain-

tiff, it would seen! that by its plain terms the con-

tract would be so changed with respect to per-

formance by appellant that the foregoing argu-

ment would be unnecessary. In construing a con-

tract the court will consider the whole transac-
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tion.

Daigle vs. Maddox 2, Alaska 378.

Griffin vs. American G. M. Co. (9-Cir.) 123 Fed. 283.

Talbott vs. Heinze 63, P. 624.

The court will construe the contract, where pos-

sible, so that it may operate fairly.

Bayne vs. United States, 195 Fed. 236.

Certainly there would be nothing fair to require

plaintiff after securing possession to pay $10,000

which it was under no obligation to pay and which

could be of no possible benefit either to plaintiff

or appellant.

The action of plaintiff in making any advance

payments on the purchase price (whatever they

may have been and if so made) is entirely consist-

ent with the contention that no delivery of the

property to plaintiff on Jan. 1, 1926, was contem-

plated, and that such delivery was waived. The

$1,000 was not credited to appellant's account by

the bank till Jan. 7, 1926. If plaintiff required

delivery first, why did it secure this credit to be

made (if it was made) after the default of appel-

lant, which plaintiff now claims? Will answer be

made that it was because plaintiff knew it could

pull the money back before appellant could get it?
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There is no evidence of a demand for possession

on appellant by plaintiff. In fact the evidence is,

and we believe it is undisputed, that five days

after the contract was signed plaintiff secured a

power of attorney (346, 362) from appellant au-

thorizing it to take entire charge of the matter of

securing possession, and proceeded as expeditiously

as may be to get the approval of the Secretary

of the Interior to the assignment by filing the

power of attorney in serial 05236, being the land

office proceeding concerning the Agostino lease

(350). What steps it took, if any, against the re-

ceiver and Henry De John et all to secure posses-

sion we are not so well advised, but the undisputed

evidence is that it dismissed without appellant's

knowledge and consent, the suit appellant at the

instance of plaintiff had brought against Henry

De John et al, being cause A502 for the recovery

of possession (171 and 172, 174 and 175). For this

suit the contract provided that plaintiff was to

pay appellant's attorney, Arthur Frame, the sum

of $1,000, which plaintiff also directly engaged to

pay to Frame (171 and 172, 198). All this appears

in the direct and cross-examination of appellant

and is not contradicted, although Mr. Howard,

plaintiff's agent, who transacted all of the busi-
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ness, was present at the trial. It seems that plain-

tiff was never much concerned whether appellant

would deliver possession, probably because it knew

that it had itself taken over that task—which, in

fact, it was much better qualified to undertake,

appellant being but a coal miner and without

money (85 and 86). Furthermore, by repudiating

the contract, as shown by the position of plain-

tiff in this case, and by abandoning the contract,

as shown by the failure of plaintiff to comply

with any of its terms and conditions, plaintiff has

waived the right to require performance of ap-

pellant.

Lowell vs. SU Louis Mutual Land Ins. Co., Ill U. S.

264, 4 S. Ct. 390.

Citizens' National Bank vs. Davison, 229 U. S. 212.

LakesJwre and M. S. Ry. Co. vs. Richards, 30 L. R. A.

33 and Note.

Clarno vs. Grayson 46, P. 432-

(f) Contract modified by Power of Attorney.

The court erred in holding the contract between

plaintiff and appellant was not modified or af-

fected by the power of attorney proved as ap-

pellant's exhibits 4 and 7 (346, 362) as the undis-

puted evidence shows this authority was contem-

plated and provided for in the contract (49) ; that

it was demanded of appellant by plaintiff (167,
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170) ; that it was used pursuant to its purpose by

filing in the general land office in serial 05236

(350). The power of attorney was coupled with

an interest. There is no evidence otherwise, unless

it is claimed that the power of attorney was not

given to plaintiff but to Bartley Howard for his

own account. If this contention is made, we ask

why?—why did Bartley Howard take it in his

individual capacity, unless he purposed to use it in

opposition to the interests of plaintiff corpora-

tion, of which he was the vice president and gen-

eral manager; and why did he file it in serial

05236, in which proceeding plaintiff was seeking

the approval of its assignment? The contention

lacks the support of reason. It is perhaps signi-

ficant that the power of attorney was witnessed

by and sworn to before Arthur Frame, the attor-

ney who appellant said (171 and 172, 198) Mr.

Howard hired to prosecute a suit A502, in appel-

lant's name to recover of De John et al the prop-

erty in dispute in this case. The court was clear-

ly in error in holding, as it does, in finding No.

15, that since its execution the contract had not

in any way been changed or modified, for it is

conceded that it was modified as to time of per-

formance by the later agreement of June 25, 1925
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(40, 99). The appellate court may correct an

error in findings of fact as to the construction of

a contract

Bayne vs. United States, 195 Fed. 236.

(a) Plaintiff Has Performed the Contract.

Now we refer back to the first subdivision of

this assignment. Most of the things which the

court found plaintiff had kept and performed

have been discussed above; but it is our

contention that plaintiff, pursuing the author-

ity given by the power of attorney (346),

but contrary to its purpose and the purpose

of the contract, caused the dismissal of a

suit brought at the instigation of plaintiff in the

name of appellant, A502, to recover this property

(171 and 172, 174 and 175); also, that plaintiff was

required after securing this power of attorney to

proceed with some reasonable diligence to secure

the possession of this property, either by action

in the court or otherwise, which we claim we have

shown it failed to do.

We have said that the contract is the basis of

the rights of the parties here considered, and their

rights in this suit are to be determined by the
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conditions of the contract and the manner in which

these conditions have been complied with. If ap-

pellant has complied, and plaintiff has failed to

comply with the conditions of the contract, the

contract makes provision for the consequences

which follow—plaintiff shall reassign the lease

and all rights to appellant, which is the prayer of

appellant in this suit. It was competent for the

parties to provide in the contract for the conse-

quences of a breach.

Error No. 6. (Assignment 29.) Appellant's 1-5

Interest in Personal Property.

The specific point here presented is, if the judg-

ment of the trial court decreeing the unit to plain-

tiff and the personal property to De John et al

is sustained, this judgment will constitute a breach

of appellant's contract with plaintiff whereby ap-

pellant agress to sell his 1-5 interest in the personal

property of the plaintiff. The value of his 1-5

interest will be deducted from the purchase price

and appellant will be liable in damages (99). A
more extensive consideration of this 1-5 interest

will be given later under the errors assigned which

relate to Henry De John et al.

Error No. 7. (Assignment 23.) Possession of

the Property.



54

The court erred in not decreeing the possession

of the property involved in this suit upon the term-

ination of the receivership to appellant This er-

ror is covered by our argument upon other errors

presented in this brief.

Error No. 8. (Assignment 30.) Evidence of
Performance by Plaintiff.

The court erred in decreeing to plaintiff the

right of possession to the property involved in

this suit upon the contract of June 13, 1925. Plain-

tiff contends that this agreement was at the time

it was entered into a mere option, which plaintiff

has not accepted, and that consequently plaintiff

has assumed no obligations by reason thereof;

that the money plaintiff claims to have paid to

various parties mentioned in this agreement was

not paid pursuant to any obligations imposed upon

plaintiff by agreement, and did not constitute an

exceptance of the option. If we are correct in

this, plaintiff is estopped from claiming that it

performed any of the conditions required of it in

this agreement, and from claiming any benefit by

reason of performance. Plaintiff having dis-

avowed and refused to accept any benefits result-

ing from the performance of the conditions of this

agreement construed as a contract, the court erred
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in giving plaintiff the benefit of the performance

of such conditions.

Error No. 9. (Assignment 31.) New Trial.

The court erred in not allowing appellant's mo-

tion for a new trial. The motion (321) supported

by the exceptions to the findings and conclusions

of the court (317) substantially presents to the

appellate court the error here complained of.

Error No. 10. (Assignment 32.) Costs.

The court erred in not finding that appellant is

entitled to and do have and recover of plaintiff his

costs in this action including an attorney fee of

$5,000, according to appellant's proof upon the

trial.

SECOND
CONCERNING HENRY DE JOHN et al.

Error No. 1. (Assignment 15, 21 and 22.) Ap-

pellant's 1-5 Interest.

The court erred in its finding of fact No. 9 that

Henry De John et all are the owners of the per-

sonal property (the tools and equipment) on said

unit, and in its conclusion that they are entitled

to the possession thereof. This error is based on

the plain terms of the contract between appellant

and Henry De John (350) wherein it is provided
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that at the time of its execution, October 30, 1923,

appellant was in possession of this property and

owned a 1-5 interest in it, and would own a 1-5

interest in all additions made thereto. Nowhere

in the testimony of Henry De John, or his asso-

ciates, does it appear that they, or any of them,

owned, or claimed to own, this 1-5 interest of ap-

pellant. The error is material, as the testimony

of Mr. Ruath (238 and 239) is that between Oc-

tober 30, 1923, and June 12, 1925, a period of less

than two years, the Premier partners had placed

on the property tools and machinery, paid for out

of coal sold, aggregating some $6,500.00, and the

inventory of this property (142-148) shows a very

substantial value. Under the judgment of the

court awarding the tools and equipment to Henry

De John et al the court has effected for appellant

a judicial breach of the contract which the court

held had been entered into by appellant with

plaintiff for the sale of this same 1-5 interest,

and, should this suit so result that appellant is

compelled to look to plaintiff for the payment of

the purchase price under the contract, the value

of these tools and equipment, to the extent of ap-

pellant's interest, will be withheld, and appellant

may be liable for damages.
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There is evidence to show that plaintiff claimed

this 1-5 interest, but nothing to show that it was

ever claimed by Hemy De John et al, and in their

motion for a new trial (327-329) Henry De John

et al specifically disclaim any right to this 1-5 in-

terest.

Error No. 2 (Assignment 23.) Appellant En-

titled to Possession of Unit 1.

If the trial court is right in holding that Henry

De John et al forfeithed and abandoned their con-

tract with appellant, under which they held pos-

session, then it scarcely needs any argument to

show that appellant is entitled to the possession

on the termination of the receivership. But for

the intervening rights which the court recognized

in the plaintiff, we believe this is a reasonable de-

duction from the court's findings.

Counsel for Henry De John et al contended in

the trial court, and will contend here, that De

John et al did not forfeit and abandon this con-

tract.

Abandonment, like other facts, may be shown

by the actions of the parties, as well as by their

declarations. In fact their actions are usually

more impressive in establishing what the parties
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did, then what they claimed to have done. Aban-

donment consists of two elements—relinquishment

of possession, and intention not to reclaim. There

is no question as to the relinquishment here, and

the question as to the intent, resting as it does in

the mind, is usually evidenced by actions.

Wyman vs. Hurlburt, 40 Am. Dec. 461 and Note, 4G-L

Clarno vs. Grayson, 46 P. 435.

Here DeJohn et al had actual possession, and

in this respect the instant case is to be distin-

quished from that numerous class of cases affect-

ing mining claims where the possession is only

constructive.

What did DeJohn et all do to indicate abandon-

ment? The testimony of appellant (175-179),

which is not refuted, shows that DeJohn et al

failed in almost every requirement of the con-

tract. They failed to make reports to the bank,

withdrew the account, failed to pay their labor,

failed to pay their rent, failed to pay an assumed

indebtedness of $1,700, failed to protest the lease

of appellant, and through inability to further con-

tinue, turned the possession over to a stranger,

voluntarily, and contrary to the provision of the

contract
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It is hard to conceive of a set of circumstances

which would indicate more clearly an abandon-

ment. They could only be strengthened by a form-

al d ation of abandonment.

The covenant against the assignment of the

lease was binding against these additional defend-

ants.

Lockhart vs. Amon, 116, P. 463.

Cheney vs. Btlby, 74 Fed. 52.

Error No. 3. (Assignment 32.) Costs.

The court erred in not awarding costs, includ-

ing a $5,000 attorney fee to appellant, according

to the proof of the value of the services (199).

Third—Concerning the Receiver.

Error No. 1. (Assignment 25, 26 and 27.)

Because these assignments are interdependent

and cannot be completely considered separately

we will consider them here together. Two ques-

tions are involved. First, conceding the validity

of the receivership what are the rights of the par-

ties? Second, if the receivership is void what

are the rights of the parties?

First: For the purpose of this argument, we

will concede the validity of the receivership.
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(a) Appellant Entitled to 1-5 Profits.

The court erred in not decreeing to appellant 1-5

of the profits which the receiver derived from

the sale of coal mined from Unit No. 1, as pro-

vided and determined by the contract of October

SO, 1923, between appellant and Henry DeJohn

(350). Our contention is that the receiver took

the property burdened with the contract and ob-

ligations with which it was affected at that time,

and that one of these obligations was to pay ap-

pellant 1-5 of the net profits—the testimony of

the receiver (255) shows these profits to be ap-

proximately $35,000. As to the law point in-

volved we cite:

Sclioenwald vs. McDonald, 5 Alaska 445.

First National Bank of Larimie vs. Cook, 76, P. 674-

Larson vs. Warren, 42 L. R. A., N. S. 194.

Martam vs. Victory Mining Co., (Ore.) 60, P. 997.

Stevens vs. Meridian Britanica Co., 73 Am. St. Rep.

678.

High on Receivers, Sec. 138, 406 and 407.

Appellant claims these profits in his answer to

the amended complaint of plaintiff (31), and after

the striking out of paragraphs 13 and 14 of the

complaint appellant is the only party to this suit

laying claim to the profits—the judgment credit-

ors in whose interest the receiver was appointed
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not being represented. Plaintiff is not claiming

the profits, and if it was, it is our contention

that plaintiff is not in a position to claim any-

thing under the contract of June 13, 1925, be-

cause it has denied and repudiated the contract,

and defaulted in complying with the provisions

thereof.

(b) Appellant Entitled to All the Profits.

It is our contention that as against the judg-

ment creditors in suit A482 appellant is entitled

to all of the profits made by the receiver. It is

admitted that at the time of the appointment of

the receiver the lease belonged to appellant, and

the law will presume that it continued to so belong,

until it is otherwise judicially determined. The

court has held that on the day the receiver was

appointed Henry DeJohn and his associates aban-

doned their contract with appellant (306). All

rights in the property, so far as they were con-

cerned reverted to appellant, the lessee and owner,

who then had all the rights and privileges granted

by his lease of May 5, 1922. The lease was not

encumbered or subject to any lien or claim which

had attached to Unit No. 1 or to the personal

property. The unit, belonging to the United

States, could not be affected by lien, and no lien
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on the personal property was established by the

judgments, no execution was issued and no levy

made thereunder (153, 336). The judgment in

A482 gave the judgment creditors no right what-

ever to look to this property for payment until

they had made a levy thereon—this they did not

do. Furthermore this appellant owed them noth-

ing, and their debtors DeJohn et al had aban-

doned and lost all rights in the unit out of which

the receiver made the profits. Here the familiar

rule of equity applies—where the equities are

equal, that which is prior in time will prevail, and

the right will follow the title.

Pomeroy's Equity Jurisprudence II., Sec. 727.

Further, the judgment creditors are not in a

position to dispute appellants title.

Page vs. Bradford-Kennedy Co., 115, P. 694, Am. Ann.

Cas. 1912, C. and Note, 402.

Wolke vs. Fleming, 52 Am. Rep. 495.

Bonetti vs. Treat, 14 L. ft. A. 151 and Xote, 27, P. 612.

Consequently neither the property or the fund

can, by any possibility, be applied to the payment

of these debts—providing the judgment of the

court that DeJohn et al abandoned their contract

on June 12, 1925, is correct. Appellant claims this
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fund (46, 69 and 70), which the testimony shows

to be about $35,000 (255), and the court should

have decreed that appellant is entitled to and do

have this fund.

Clipper Mining and Milling Co. vs. Eli Mining and
Land Co 194 V. S. 220 ; 24 S. Ct. 632.

Union Bank vs. Kansas City Bank, 136 U. S. 223.

The question should have been decided by the

court under the well-known rule that when equity

takes jurisdiction for one purpose it takes juris-

diction for all purposes.

Jolxnson vs. Corson G. M. Co., 157 Fed. 145.

Camp vs. Boyd, 229 U. S. 530; 33 S. Ct. 785.

Under the decision of the court it would appear

that, as no one is in a position to claim this fund

it must be returned to the United States, the

owner of the fee from which it came.

(c) Effect of the Receivership.

Again, if the receivership was authorized and

a valid proceeding, the question is presented as

to its effect on the contract for the sale of the

property to plaintiff (also assigned as error 1,

assignment 18, subdivisions a and e). What ef-

fect did it have on the assignment at the time it

was given, at the time it was approved by the
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Secretary, and on the lease to plaintiff? The

courts have held that with the appointment of a

receiver the property is placed in custodia legis.

High on Receivers (1st. Ed.) Sec. 160.

The appointment of a receiver is an equitable

assignment and sequestration.

Ex Parte Taylor, 149 IT. S. 164; 13 S. Ct. 790.

Re Assignment Hamilton, 38 P. 1088.

The title to the property is vested in the re-

ceiver.

Shocnwald vs. McDonald, 5 Alaska 445.

Geddis vs. Reeves Coal & Dock Co., 20 Fed. 2nd 48.

First National Bank of Larimie vs. Cook, 2 L. R* A.,

N. S. 1013.

High on Receivers, Sec. 138, 136, 447, 448 and 449.

The property was not subject to sale or levy,

and the filing of the assignment for approval with

the Secretary was unauthorized.

Slwenwald vs. McDonald (Supra).

Wiswall vs. Sampson, 14 Howard 52, 14 L. Ed. 322.

Coville vs. Heyman, 111 V. S. 176; 4 S. Ct. 355.

FulgJian vs» Williams, 1 L. R. A., N. S. 1055.

Lawson vs. Warren Am. Ann. Cas., 1914, C. 139.

Hockleys Exrs. vs. Swigert, 41 Am. Dec. 256.

Freeman on Executions, Sec. 419, 420.

It is to be noted that both parties to the con-

tract knew of the appointment of the receiver at
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the time of entering into the contract (15, 310).

In the case of a lease of coal land the essence of

the lease is the coal, the title to which the receiver

must have before he can sell. It would seem espe-

cially necessary here that the receiver should have

title. This being the case, did the assignment

transfer any title to the lease to plaintiff, and

could the action of the Secretary in any way aid

in the transfer? We think not. The assignment

gave a mere right which might mature into a title

upon the termination of the receivership. The

filing of the assignment with the Secretary was

unauthorized. The approval of the assignment

and the issue of the lease availed nothing—the title

and the right of possession remained in the receiver

unaffected by the assignment, its approval and the

new lease. Of course the receivership could in no

way interfere with plaintiff's compliance with the

contract in respect to the making of the payments

therein provided for—it affected only the as-

signment and right of possession and operated

to postpone these till the termination of the re-

ceivership.

Second—Validity of the Receivership.

The validity of the receivership is put directly
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in issue by the pleadings, and an inquiry into this

question is contemplated by the order of the court

bringing in additional defendants (1). The re-

ceiver is put on trial to show his right to the pos-

session of the property involved as against plain-

tiff as well as against the additional defendants,

Agostino and Henry De John et al in this case.

The right of the receiver to possession raises the

question of the jurisdiction of the court to make

the appointment in cause A482, as well as the

question of whether the appointment was justi-

fied. As the receivership fund is the result of the

receiver's possession, it is also involved.

Roberts vs. Washington National Bank, 37, P. 26.

We believe there are several reasons why the

appointment of a receiver was invalid, and was

beyond the power of the court.

(a) The Court Was Without Jurisdiction.

The parties in cause A482 were Pacifico Bi-

zarri, plaintiff, vs. Henry De John et al, defend-

ants (336), and the judgment made therein was

for wages for labor performed on Unit No. 1 by

some 16 claimants, amounting to over $10,000

(336). It was given by confession on June 11,

1925, and the following day a receiver was ap-
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pointed upon the written stipulation of the par-

ties through their respect attorneys (338). This

appellant, admittedly the owner and holder of

the lease to the property of which the receiver was
given possession, and which the successive re-

ceivers appointed by the court have possessed and

operated for 4 years, and from which the fund

here involved came, was not a party to the suit

(336). It appears on the testimony of appellant

(193) that he had no knowledge of the appoint-

ment till after it had been made and that he

promptly took steps in court to recover the prop-

erty (171, 195). It appears from said judgment

(336), and further from the contract between ap-

pellant and Henry De John (350), that appellant

owed Pacifico Bizarri, the plaintiff in this action,

nothing, but that the receiver was appointed to

take possession and operate the property (com-

plaint p. 4 and Par. II and XIII1
/^, answer p. 36,

Par. 3 order p. 440). The receiver dispossessed

the men appellant had contracted with to mine

coal and was in violation of this contract. The

purpose of the appointment of the receiver was

admitted by Henry De John et al (3_!5). Appel-

lant was a necessary party to this action and the

whole proceeding so far as he was concerned was
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without force and effect.

High on Receivers Sec. 7, 33, 416.

Further, the court was likewise without juris-

diction of the property, the subject matter of the

receivership, for the reason that the court had ac-

quired no lien thereon by execution or otherwise

(336, 153) and the property was not the subject

matter of the suit. The court had acquired no

control over the property, the defendants had lost

all interest therein, and the proceeding was

wholly void.

Meriam vs. Victory M* Co., 60, P. 997.

First National Bank of Laramie vs. Cook, 76, P. 674.

Havemeyer vs. Superior Court, 18 Am. St. 192.

State ax rel Parsons M. Co. vs. McClure, 47 L. R. A..

N. S. 744.

Cherry vs. Western Washington Exposition Co-, 40, P
136.

Staples vs. May, 25, P. 346.

High on Receivers, Sec. 31 and 32, 406 and 407.

Clark on Receivers, Sec. 47.

Furthermore, after dispossessing appellant and

profiting by the possession of his property, the

receiver is estopped from denying appellant's title.

Piper vs. Cashell, (9 Cir.) 122 Fed. 614.

Carter v*. Hannon, 12 Barber 262.

Knauf & Fish Co. vs. Elkhart Lake Sand and Gravel

Co., 48 L. R. A., N. S. 745 and Note.
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Pagi us. Bradford-Kennedy Co., Am. Ann. Cas. 1912,

C. 402.

(b) The Court Engages in Business.

The court possesses no general jurisdiction to

subject property to the custody and control of its

receiver for the purpose of engaging in business to

make money to pay the debts of insolvent debtors

or bankrupt busiess concerns—this authority is

limited to the single purpose of applying the prop-

erty over which the receiver is given possession to

the payment of the debts of the judgment debtor

—the continuance of the business (where such

course is necessary to prevent loss or destruction)

is a mere incident to the primary purpose. There

seems to be ample Alaska authority on this ques-

tion.

Decker Bros. vs. Berners Bay M. & M. Co., 2 Alaska

504 and 507 ; 3 Alaska 280.

Sylvester
:

s \.dmrs. vs. Wilson Admrs., 2 Alaska 341.

Novell vs. International Trust Co., 169 Fed. 497.

International Trust Co. vs. Decker Bros., 152 Fed. 78.

First Federal Trust Co. vs. First National Bank, 297

Fed. 353.

This is a well established principle of law.

First National Bank of Laramie vs. Cook 76, P. 674.

Hanna vs. State, 30 L. R. A. 201.

Clarno vs. (irayson 46, P. 437-

Conwell vs. Lawerence 26, P. 461 and 462.
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Knickerbocker vs. Kindly Coal & M. Co., 64 Am. St. 54.

Freemen on Executions, Sec. 419, 424 and 426.

The undisputed evidence shows that there was

not at the time of the receiver's appointment, and

there never has been any attempt whatever to

apply the property (either the lease or the per-

sonal property) to the payment of the judgment,

but rather the purpose has been to protect the

property from other creditors in order that the

receiver might engage in the business of mining

and selling coal. In our examination of the law

we have found no case where the court has avow-

edly engaged in running the business of a litigant

for the purpose of paying his debts, and we believe

such a proceeding is unknown to the law.

(c) The Rule.

The rule seems to be well established that in

order to invoke the aid of equity by the appoint-

ment of a receiver over property the court must

acquire a specific lien thereon, or there must be

a return of an execution unsatisfied.

Stale ex rel Parsons M. Co. vs. McClure, 47 L. R. A..

N. S. 744 asd Note.

Havemeyer vs. Superior Court, 18 Am. St. 192.

Higs on Recewels, Sec. 406.

Clark on Receivers, Sec. 47.
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There was no such lien in this case and no exe-

cution was issued (336), 338, 153).

(d) Exhaust Remedy at Law.

Furthermore before a receiver can be appointed

to take possession of the property of a litigant the

creditor must exhaust his remedy at law.

Sylvester's Admrs. Is. Wilson's Admrs., 2 Alaska 325.

Decker Bros. vs. Berners Bay M. & M. Co., 2 Alaska
507.

United States bs Northwest Trading Co., 1 Alaska 5

and 8.

Corbus vs. Alaska Tredwell Co., 99 Fed. 334.

Freedman's Savings Bank vs. Earlc, 110 U. S. 710, 4

S. Ct. 226.

(e) Leasing Exclusive.

The next objection is that the property was with-

drawn from the jurisdiction of the court by the

operation of the leasing law. The authority to

select the tenants for the United States with re-

spect to this tract of coal land was exclusively

vested in the Secretary of the Interior. The court

had no jurisdiction to dispossess the government's

tenant, this appellant, and to supply another, the

receiver in his place. Appellant wras the lessee

and in possession, constructively and through his

agents, Henry De John et al, and was dispossessed

by the receiver without his consent, and without
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the consent of the Secretary. Section 13 of this

law provides that, for all purposes involving ad-

verse claims, the possession of the lessee is the

possession of the United States; and Section 12

provides that if the property is assigned or sub-

let without the consent of the Secretary it may be

forfeited. The action of the court was in plain

violation of these provisions. A lease of coal land

is a grant from the government and cannot be

diminished or defeated except by a direct proceed-

ing for that purpose initiated by the government.

Issacs vs. Do Hon, 11 Fed. 2nd 943.

Ex Parle Cooper, 143 U. S. 472.

This is not an "adverse" proceeding under Sec.

2325 and 2326, U. S. R. S., where the judgment of

the court is made auxiliary to the department of

the interior for the purpose of trying issues of

title. There is no law which we know of which

withdraws jurisdiction from the Department of

the Interior to determine the lessees and tenants

of these reserved coal lands. The appointment of

a receiver to take possession of this lease was be-

yond the scope and power of the court.

Clipper M. Co. vs. Eli M- & Land Co (Supra).

Cosmos xploration Co. vs. Grey Eagle Oil Co., 112

Fed. 4; affirmed; 190 U. S. 301.
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Low ct al vs. KaiaUa 10 L. /). 534, 540.

High on Red 1 1 and 32.

"The jurisdiction of the department in all mat-

ters involving the disposition of the public domain

is plenary and exclusive, except where specific

legislation has made the adjudication of local

tribunals auxiliary to the proceedings of the land

department connected with the acquisition of

title."

Low et al vs. Katella Co (Supra) Cifin<j Supreme
Court Decision.

Issues vs. Be Hon, 11 Fed. 2nd 943 (9 Cir.)

Ex Parte Cooper (Sujira).

Williams vs. United States, 138 U. S. 514.

State of Wisconsin vs. Carl T. Midler, 43 L. R. A.
339 (2).

The receivership is subject to attack in this

suit. First—because the receiver is a party. Sec-

ond—because in suit A482 the court was without

jurisdiction of the person or property, and its

judgment is not res adjudicata.

Lynch vs. Collyngs, 7 Alaska 84.

And is subject to collateral attack.

Lynch vs. Collyngs (Supra).

Third—because the court so intended. Opinion

trial court p. 281.
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Concerning the Parties—Generally.

Error No. 1. (Assignments 19, 20, 23 and 25.)

(Also Henry De John Assignment 4.)

The question is presented, as affecting all of the

parties, whether appellant parted with his inter-

est in the lease of May 5, 1922, by his assignment

thereof to plaintiff (57).

1. The contract does not so provide.

2. The assignment was conditional.

3. Such a consequence was prevented by the re-

ceivership.

1. In order to arrive at the intention of the

parties as embodied in the terms of the contract

between plaintiff and appellant it is necessary to

construe the contract as a whole, with a view to

the purpose to be accomplished, and the possi-

bility of accomplishing this purpose. Otherwise

it is impossible to reconcile certain inconsistencies

in the contract which it is necessary to reconcile

before the contract can be intelligently interpret-

ed. So far as appellant was concerned, the essen-

tial element of the contract was the payment of

the purchase price—including the advance pay-

ments agreed to be made on or before Jan. 1, 1926.
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So far as plaintiff was concerned, the essential

element was the delivery of the possession of the

property, to be made on the same date.

However, the parties knew at the time that a

receiver was in possession of the property, put

there to mine and sell coal to pay the debts of

Henry De John et al for which judgment had been

given in cause A482, amounting to more than

$10,000 (15) and the contract provided that plain-

tiff was to pay this indebtedness. Why? The

reason clearly was to get possession, and having

secured possession there remained no reason for

paying the indebtedness. Besides, under the pro-

visions of the contract appellant gave plaintiff a

power of attorney (346) in order to better enable

plaintiff to secure possession. It clearly appears

that the parties knew that certain things had to

be done in order to secure possession; that these

things were to be done by plaintiff, and that they

attempted to embody them in the contract. Will

plaintiff contend that, for a consideration of $25,-

000 to be paid out of coal mined and sold at the

rate of ten cents per ton, appellant agreed to make

a cash payment of $10,000 or more besides under-

taking the proceedings which would be necessary
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to put plaintiff in possession—we will omit con-

sideration of the further assignment to plaintiff

of $4,400 deposited with the Secretary of the In-

terior.

We submit that experience does not justify such

confidence, and such a business engagement would

be most unusual.

2. The assignment as executed and delivered

was conditional. It is so alleged by appellant (V

and VI, 36 and 37) and admitted by plaintiff (VI,

103) and was so stated in the assignment (57). It

was necessarily so because of the provisions of the

leasing act. It is possible to deduce the conclu-

sion from the court's finding of fact No. 13 that

the assignment was approved by the Secretary on

February 19, 1927, the day plaintiff's lease was

issued—no specific time otherwise appearing in

the findings or testimony. Plaintiff says it be-

came entitled to possession on this date (8).

On March 17, 1927, appellant notified plaintiff

of its forfeiture of the contract and demanded

the return of the assignment (163, 345) on account

of the failure of plaintiff to comply with its pro-

visions, and plaintiff agreed that it would so do

(54 and 55). However, time being the essence of
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the contract, plaintiff forfeited all rights there-

under upon committing a breach, and no notice or

demand was ecessary.

Glock vs. Howard, 69 Am. St. 17.

LaktsTiorg vs. Richards, 30 L. R. A. 33.

And by breaching the contract plaintiff lost the

right to have the assignment approved by the Sec-

retary. Thus it appears that 30 days after Jan-

uary 1, 1926, appellant's right to the lease which

he had conditionally assigned to plaintiff on June

13, 1925, became absolute again (providing of

course plaintiff had breached the contract).

3. The receivership prevented the transfer of

the lease from appellant to plaintiff as a matter

of law, and the assignment could not become oper-

ative till the termination of the receivership. This

question we have discussed heretofore in connec-

tion with the receiver.

Furthermore, upon a breach of the contract by

plaintiff, appellant had such an equitable inter-

est in the property involved in this suit as enables

him to become a party to a proceeding in court

for the recovery of such interest.

If it is claimed by De John et al that appel-
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lant is estopped because he had parted with his

interest in the property here involved, under the

ruling of the court, De John et al are likewise

estopped from now raising the objection. But it

is our contention that appellant did not part with

his interest.

We believe the court erred in its judgment in

decreeing that the plaintiff do have and recover of

the receiver the possession of the property in-

volved in this suit, and that appellant has no right

to the possession and that his cross-complaint be

dismissed and that Henry De John et al are en-

titled to the possession of all of the personal prop-

erty on unit No. 1, which said judgment was ap-

pealed from by appellant's petition (382), the rea-

sons being set forth elsewhere in this brief.

ARTHUR G. THOMPSON,

Attorney for Bruno Agostino, Appellant.


